Customs Broker Guidance Concerning Valuation of Metal and
Non-Metal Content Subject to Section 232 or IEEPA Tariffs

The NCBFAA Customs Committee and Counsel of Sandler, Travis & Rosenberg, P.A.,
is providing our customs broker members with the following guidance update regarding
Customs and Border Protection (CBP) valuation of metal and non-metal content, which is

subject to either Section 232 or IEEPA tariffs.

The information contained in this document is intended to convey general information only and
does not constitute legal advice or opinions. The contents of this document should not be
construed as, and should not be relied upon for legal advice in any particular circumstance or
fact situation. No action should be taken in reliance on the information contained in this
document and NCBFAA disclaims all liability in respect to actions taken or not taken based on
any or all of the contents of this document to the fullest extent permitted by law. An attorney
should be contacted for advice on any legal issues. Thank you very much for your cooperation.

Has CBP issued binding legal advice regarding the valuation of the

metal content?

Despite the requirements that Section 232 duties are assessed based on the value of the
steel and aluminum content of the subject goods, CBP still has not published binding,

formal legal guidance for calculating the value.

What are the main concerns regarding the valuation of metal content?

The concerns arise in two primary contexts:

e Where the imported articles are 100% steel or 100% aluminum, particularly when
sold as unfinished, unprocessed or minimally processed metal sold to a fabricator

for galvanizing, annealing, alloying, etc., prior to sale to the U.S. importer; and



e Where the imported articles are not wholly of steel or aluminum (there are
non-steel/aluminum parts/components) and the metal is sold to the fabricator for
such processing (and typically additional fabrication unrelated to the metal occurs)

prior to sale to the U.S. importer.

What guidance has CBP provided at this time?

Thus far, the guidance provided by CBP Headquarters (“HQ”) is in its published FAQs

addressing the valuation of steel and aluminum content for goods is:

“The value of the steel/aluminum content should be determined in accordance with the
principles of the Customs Valuation Agreement, as implemented in 19 U.S.C. 1401a. Thus,
the value of the steel/aluminum content is the total price paid or payable for that content,
which is the total payment (direct or indirect, and exclusive of any costs, charges, or
expenses incurred for transportation, insurance, and related services incident to the
international shipment of the merchandise from the country of exportation to the country of
importation) made/to be made for the steel/aluminum content by the buyer to, or for the
benefit of, the seller of the steel/aluminum content. Normally, this would be based on the
invoice paid by the buyer of the steel/aluminum content to, or for the benefit of the seller of

the steel/aluminum content.”

Has CBP provided any additional or differing guidance?

Yes, CBP’s Base Metals Center of Excellence and Expertise (“Center”) recently provided
informal guidance attached, which now has been included in CBP Notices of Action

advising importers that:



e Where the imported articles are 100% steel or 100% aluminum, there is no
backing out of any costs not allowed by the customs value laws. Accordingly,
manufacturing, labour, coating, etc., costs are not subtracted; and

e Where the imported articles are not wholly of steel or aluminum the valuation of
the non-metal content is based on the price that the importer paid for the
steel/aluminum content of the finished article and is the entered value of the
imported article minus the cost of the non-steel/aluminum part/component of the
finished article. Accordingly, non-steel/aluminum content does not refer to

fabrication, machining, labour, costs, etc.

How does the Center’s guidance impact the valuation of metal content

for section 232 and non-metal content for IEEPA purposes?

In essence, the Base Metal Center interpreted HQ’s FAQ such that the value of the
steel/aluminum content should be based on the declared entered value of the merchandise,
pro-rated as necessary to exclude the value/cost of non-steel/aluminum parts/components

of the finished article.

However, note the bottom of the publication, in which the Center clarifies that “CBP has not
posted any new guidance recently, but continue to monitor the CSMS messages, Trade
Remedy FAQs, and CBP rulings posted on cbp.gov.” In other CBP communication we also

have seen acknowledgement that CBP’s position has shifted.

Is this legally binding on importers and what could happen if importers

value the metal content differently?



Essentially, this is only the Base Metal Center’s interpretation of HQ’s formal guidance and
is not legally binding unless and until HQ issues a ruling or decision on the issue. However,
if and when an importer receives a Notice of Action advising them to declare the value in
this manner, it could be seen as a lack of reasonable care not to follow CBP’s instruction,

requiring them to file a protest or internal advice request for a legally binding HQ ruling.

How should customs brokers approach the metal content valuation

issue with their importer-clients?

Given the lack of formal CBP HQ guidance on how the valuation rule should apply, customs
brokers should receive written confirmation as to how their importer clients want their metal
value content to be declared. The HQ FAQ may continue to be reasonably read to permit
valuation based on the price paid by the foreign fabricator (as the “buyer” of the steel or

aluminum content) to its steel or aluminum supplier (the “seller”).

While this approach arguably aligns with the actual steel or aluminum cost in the production
chain and with the statutory principles set forth in 19 U.S.C. § 1401a, the Base Metal’s
instruction to the contrary must be considered as it very well could reflect CBP’s future
position when they issue a binding ruling or decision on the matter. That would represent

the legal precedent to follow unless a court rules otherwise.

What if my importer-client asks me to advise them on the metal content

value issue?

Until CBP HQ publishes definitive guidance or issues a legally binding ruling or decision, the
most conservative approach, and the one which would not be questioned as a lack of
reasonable care (nor leading to demands for back duties and a monetary penalty), is to

follow the Base Metal Center’s interpretation methodology and prorate the total



steel/aluminum content value including subsequent processing, fabrication, etc. from the

total entered value of the finished article.

Accordingly, there now are heightened compliance concerns in assessing steel and
aluminum content value when further processing, fabrication and labor occurs, particularly

when there are no other materials in the product.

This could cause CBP to require an importer to report the duty based on the total entered
value of the good. In any case, customs brokers should advise importers of the opportunity
to obtain binding rulings, internal advice and protest decisions (which also can serve as a
basis for judicial action before the Court of International Trade) for clarification and to
demonstrate reasonable care, particularly if importers disagree with paying section 232

tariffs on what they believe is part of the non-metal content.

What documentation is needed to support metal content valuation?

CBP has issued CBPF-28s asking for: calculation method, detail explanation, cost analysis,
responsible party, importer awareness, supporting documents, invoices and packing lists,

schematics/diagrams, and photographs.

Meanwhile, note that CBP will be looking for actual steel/aluminum value and based on
these CBP guidance letters and Notices of Action advising importers. This also reinforces

the need for documentation to demonstrate those actual costs.

For further information, refer to this CBP Base Metals Center guidance regarding Section

232 “content value” and example questions found in CF 28 and CF29 issued by CBP.

(Note: Regular Members must be logged into the NCBFAA website to access the two

referenced documents.)


https://e.jorilogistics.com/e3t/Ctc/5I+113/d5L8VC04/VWLn7L3NcgVTW6W0Ss15r8t1GW1n-N735JfNz6N6tf6Y29kX3zW8wM-gK6lZ3m-W4sh9sm5f8zG9W5PGNvX16jmlSW57KyzQ5Y8wsmW5KY1x25N110xW790SkR6gbKX7W6hmg127MbFY5N8sBXtFMJNk1W8N9RGt3k8Pg-W5RxdQ-4Pkqd5W8cHs4Q5L8jgvW7z3KzK1mrpbhW44tc9-5DRyXKW6XJfrl5b6WTtW36mdvF1L-wKbW2b00VS4LGN9HW2DhDG03DFL2wW3YP75d7j3PRRW5f2-sH3QTR9wW7b3jsG3s0yGnN38lw0TwjX9ZW1VJXNd97qGP8W6l5bh98c7zX4W5Ht4Bc33slt8W7FsCNv7YbV0jW7qQz1R5DVtb1W7wRRfX4YWv3DW7LVSn311Hn1tW2SJx4v5_Wj0BW4d63dF3Q5HbbW8NRDVr32400pN3z842XXBmDjW36CkpZ1tygT_W7z0KfD86JZdlW8l82QZ5fsJ7GW2hLqMz7b92SZVYvPCJ3xkSTgW26NjQr1k-P42W2JY0jt1F02HLN8HjxJSstq-BVxg-Rt6y1mpmW6gw--C646s1yW41R7gQ7ylz3NW8sDrXM7x0xt-W33rSd47DPfhxW5srBB86pwKXTW6d_qh52KzSgyW7zLKs81sjVJrW5_CqpF8LCSz-V_qK7T31p0yRW8kB1NC2-2rhcW8qZyjq5xST9mW6H2xHJ4ZPZvyW3nkJX_8FCnHPW6K29fK83XzxmW2QCvDv237gCjW2FNsc55JMwzDN2cfjPMY1p7rW3VLpXJ5nLLHTW9jzXQp3tPzyMW6vbqFB3SSnttW3cCPy653p3XYW6sVxSh4_c0c5W83FHQc7WbkrYW5dcrv23Wjbh5VY9J9q29K1hfW1TpWD-6WQSwGW23b12F4bhPJtW2GF5kG4_nLb6W8PyB0d2TBBjTW6GxzGx5gQRWYW5X3Trb3KGxQgW2QDn682F5wN1W6f5prf8xbVP-N3Q1FkjbC5YYW3dm3BP5KhgYpMQH9TptFx3tf8xkxHC04
https://e.jorilogistics.com/e3t/Ctc/5I+113/d5L8VC04/VWLn7L3NcgVTW6W0Ss15r8t1GW1n-N735JfNz6N6tf6XM9kX3zW7YbdcM6lZ3nKW85KbN56P3JhPW7FyBwY8d2z1nVxRwMX5HLp26W3kY49P3TLFbNW8M4RbR8RNx9gMgCcsNmmhlMW1yCTPz27bYVVW8GDtQV5YLMwQW4MT0Xs38kt0SN61gzp3shVwgW2Mr9Bw5jD1BgV_wg-Y4d0NdJVF5FJs63wqjwVQTs_P7t6YVbW12qyK56k_LD4W1lG3BZ44hlqcVXR2Z112ZMvPW2dsGh-375_WyW5Sjj2d7qRCPzW4TYCdp3mbQT2W1nl53-63FqjYW1s4_KV3LZ65KW4SBnPZ60LYz4W45vPxL8ts4P_W4jsgzj3T1zwDW3TJDrk6bJhTkW2fKyrY3bqhDcW8YPxH434jmT_W7Gmmnc81G9dtW5nmKzz2F-b05W4zPhJP7_Cc6yW37sTRv8g7jVpW7-9Qtq6RkLG6W6y3rwF7rnqjkW5y1d-12KC1x_W6fqsDS9g8hqGMYvbMTNBq2NW3-wl0s3VP9NCW2J106w313LLkW2_W1q21YwZhzVq5NpF8Cch_cW37fTwG3d3Vw2W8BpGHr3964Z3W3w6nTy2-JwPHW4d_YtB5Q7VRcW3LZD4G3mxMP1W6PT1CQ9hRx2DW4PTFxm2tfFYwW90JSQP3xnkYnV_FCgQ38KgJnW5Ym43B7rXdzqW5PqZdV7VZh-DN7GNSs-XWmrYW3GtYS118mvQ1N3p7DS9-l_DDW7G3KdB87dGc_W3g5YQf5Y5rf3W2SBgZ41mT-bqW6bSxKN4m4BplW6Y6TSC7KKDMgVlNDy-7wXjlWW7wVWjj1hH6mfW55ybZS3HWlJ_W2dnzg52ds9b7W858YKz4WbnSWW5Wny0K8nFdJlW8gtDpd8GJrj9W5L7MVS9g9t8tW25NJk98ylfwTW1j84V06ShBNMW861ksR2KY4q8VJ2m0f6wGK6rW6MLfX098123jN7WkbbXd0q0lf6dsWJY04

For any questions, please contact JORI representative.
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